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Presenter
Presentation Notes
This presentation will introduce an offshoot of a flood risk mapping project for the Lamprey River (which is located in the coastal watersheds of New Hampshire.) When the mapping project began it was focused on producing new 100 year floodplain maps for the Lamprey River watershed. It inspired a legal research project. This is a list of the leaders for both projects. 



Project Components 
Assess “new” flood 
risk and produce 
“new” 100 year 
floodplain maps 

 
Include advisory 
committee 

Presenter
Presentation Notes
The mapping project included both a technical challenge – produce new maps – as well as an civic challenge – make them as useful to decision- makers as possible. In order to address the civic challenge, the mapping team enlisted the help of an advisory committee. “New” maps – based on current and projected precipitation rates and build out scenariosAdvisory committee – advise on map relevance and usabilityNEW = Develop build-out scenario for 2050 and 2100Project future 100-year, 24-hr extreme precipitation eventDevelop hydrological and hydraulic model (using USACE tools)Model 2005 (current) 100-year floodplains and discharge using updated land use and precipitation dataModel future (2050 and 2100) 100-year floodplains and discharge using build-out scenario			 (conventional and low impact design)Produce set of new maps depicting 2005 and 2100 floodplain conditions  http://100yearfloods.org





Advisory Committee  
 Cliff Sinnott, Rockingham Planning Commission (Chair) 
 Joanne Cassulo, NH Office of Energy and Planning 
 David Cedarholm, Durham Public Works 
 Cynthia Copeland, Strafford Regional Planning Commission 
 Michael Goetz and David Knowles,  FEMA Region 1 
 Diane Hardy, Newmarket Planning Department 
 Sharon Meeker, Lamprey River Advisory Committee 
 Jack Munn, Southern New Hampshire Planning Commission 
 Jennifer Perry, Exeter Public Works 
 Ron Poltak, NEIWPCC 
 Keith Robinson, USGS 
 Carl Spang/Dawn Genes, Lamprey River Watershed Association 
 Eric Williams, NH Department of Environmental Services 



Legal Concerns 
Maps go beyond 

FEMA/Flood 
Insurance Rate 
Maps 
 

Maps are based on 
future, predicted 
scenarios 

Presenter
Presentation Notes
During an early meeting of the advisory committee, the members expressed a concern outside of the technical challenges – what if communities are afraid to use these “new” maps because of legal uncertainties?



Types of Legal Challenges 
1. Is a municipality liable for acting OR not acting? 

 
2. Does it have authority to act on the mapped data? 

 
3. Can the mapped data be challenged?  

 
4. Would a municipality be accused of a “taking” if it 

acted? 
 

5. What options do communities have to protect 
health and property within projected floodplains? 

Presenter
Presentation Notes
The advisory committee discussed the legal issues they imagined might be raised and those ideas were massaged into questions that could be tackled with legal research. 



Legal Questions and Recommendations* 

*Small print - Of course the following should NOT be considered legal advice.  
Seek legal counsel for your particular needs.  

 http://100yearfloods.org 

http://100yearfloods.org
http://100yearfloods.org


1. Municipal Liability 
 What if municipalities fail to take steps to reduce the 

vulnerability of its landowners and other citizens to the 
risk of flood and storm damage as revealed by UNH’s 
research efforts and mapping information? 
 
 

Presenter
Presentation Notes
VT Law: So first, we looked at municipal liability: the question in legalese is as it appears on the slide, but in plain English, we looked at whether towns could be held liable if they failed to take steps to reduce risk from flooding based on these new maps. 



1. Recommendation 
 There is no need for towns 

to take any specific action 
related to municipal 
liability from adopting or 
failing to adopt floodplain 
maps. 
 

1. Negligence 
 

2. Doctrines of 
Governmental 
Immunity 

 
 

 

Presenter
Presentation Notes
VT Law: At this time, there is no need for municipalities to take any specific action related to municipal liability from adopting or failing to adopt floodplain maps. (It is simply unlikely they will be found negligent.) VT Law: Municipal liability may be taken away by statute, so it is good to be aware of new laws, but New Hampshire tends to strictly limit government liability.Two important principles that underlie municipal liability questions are relevant here: Law of Negligence – where a municipality has a legal duty to an individual or group and fails to perform that duty. Municipalities owe no duty to the general public, otherwise they wouldn’t provide any services (particularly fire and police) if they were held liable when services failed to protect.Doctrine of Governmental Immunity  - even if found negligent, a municipality would likely be immune from liability. Towns are immune from liability involving discretionary decisions, the weighing of two or more policy options. . Unlikely to be liable for a planning activity such as referencing or adopting floodplain maps. 



2. Enabling Statutes 
Do New Hampshire communities have the legal authority 
under state planning and zoning enabling legislation, or 
other state legislation, to design and implement regulatory 
controls based on current and predicted environmental 
conditions, specifically projected flooding levels? 

Presenter
Presentation Notes
VT Law: Next we looked at enabling statutes.  As before, the Q on the slide is legalese, but basically we asked, do towns have the power to enact regulations based on these floodmaps?VT Law: In New Hampshire, as in most states, towns cannot enact regulations unless they are authorized to do so under state statutes, called enabling statutes. There are many sources of enabling authority which may be used as a basis for regulating to reduce risks from future flooding events.



2. Recommendation 
 Identify and clearly state 

which enabling statutes 
authorize the sections of 
your ordinance.  Check the 
language of the statute to 
make sure specific 
authorizations are not being 
exceeded. 
 
 

1. Environmental Protection 
2. Duties of the Planning 

Board 
3. Duties of the Municipality 

Presenter
Presentation Notes
VT Law: Identify and clearly state which enabling statutes authorize sections of your ordinances. Check the language of the statute to make sure specific authorizations are not being exceeded. Examples of specific authorizations are provided in the full materials. When enacting new ordinances related to or referencing new floodplain maps, use the list of potential enabling statutes from the full document as a resource.The enabling statutes fall under a number of categories including: Some specific ones include:RSA 674:16(II) – “Flexible and Discretionary” Zoning RSA 674:21(j) – “Environmental Characteristics” Zoning RSA 674:56 (I) – Floodplain Zoning RSA 674:56 (II) – Fluvial Erosion Hazard Zoning RSA 674:57 – FEMA Flood Maps RSA 483:10 – Rivers Corridor Management Plans RSA 483-B:9 – Minimum Shoreland Protection Standards RSA 674:55 – Wetland Regulations RSA 674:21 – Conservation Overlay Zoning 



3. Challenges to Technical 
Information 

What legal standard of scientific and technical reliability 
must planners and other officials meet in order to support 
regulatory measures that are based on current and 
future―as opposed to past―environmental conditions? 

Presenter
Presentation Notes
VT Law: We next looked at whether the climate maps would hold up in court or at an administrative hearing if they were challenged as being unreliable.  For certain types of legal proceedings, there are strict rules for the admissibility of scientific evidence.  For example, a court might ask if the science has been subject to peer review or if the science is generally accepted within the scientific community. VT Law: The municipalities within the Lamprey River Watershed may rely in part on new climate data or climate projections based on model output to justify the enactment of new regulations. Given the susceptibility of climate data and model output in court, it is important to know whether climate science could be questioned if an ordinance based on current or future climate conditions is challenged. In New Hampshire, scientific data is very rarely needed to justify the enactment of ordinances. 



3. Recommendation  
 Identify in the ordinance 

the reason you are 
adopting or referencing the 
maps.  As long as you have 
a reasonable justification 
for using the maps, the 
maps will be upheld e.g. 
protecting the health and 
welfare of the community 
from the dangers of flood 
hazards. 

Presenter
Presentation Notes
VT Law: To ensure the use of future climate conditions and related floodplain maps stands up in court, identify in your ordinance the reason you are adopting or referencing the maps. As long as you have a reasonable justification for using the maps, the maps will be upheld. Examples of a rational basis for an ordinance include protecting the health and welfare of the community from the dangers of flood hazards.



4. Takings 
 What is the potential regulatory takings exposure of 

New Hampshire communities if they impose regulatory 
controls that are designed at least in part to address 
anticipated future environmental conditions?  



4. Recommendations 
 
 Make the basis for floodplain regulation clear in the 

master plan and the hazard mitigation plan. 
 Provide flexibility in zoning and regulations in order to 

preserve some economically viable use of the land.  
 E.g. Setbacks should not create distance requirements 

that cover an entire parcel. 
 Include a mechanism for providing minimum relief from 

standards. 
 Indicate that the purpose of the regulation is to 

implement hazard mitigation.  
 



5. Community Options 
 Planning Tools 

 
 Non-regulatory Tools 

 
 Regulatory Tools 

 
 
 

Presenter
Presentation Notes
In addition to addressing the 4 previous questions, the legal research team also offered ideas for what tools communities can use to help protect people and property from flood risks. Julie will provide more details about some of those tools.Planning ToolsAcknowledge uncertainty in master plansConduct a safe growth auditInstitute a hazard mitigation plan and include CCCreate a future-conditions mapAccount for new or refurbished infrastructure in capital improvement plansNon-regulatory ToolsAcquire vulnerable properties via floodplain buyoutsDesignate critical areas as no-build or flood storage areas via easementsImplement rolling easementsImplement meander easementsRegulatory ToolsImplement regulations based on a No-Adverse-Impact principleImplement freeboard or setback requirementUse Transfer of Development Rights to redirect development to safer placesRequire compliance with non-conforming use provisionsRequest a revision to municipality’s Flood Insurance Rate Maps
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