
Plymouth State University

of the University System of New Hampshire

INSTRUCTIONS FOR HIRING AN INDEPENDENT CONTRACTOR 

An Independent Contractor is an individual (rather than a company or a USNH employee) who is hired by Plymouth State University (PSU) to perform services rendered to the specifications of PSU.   These services are generally rendered over a period of time (several days to many months) and include such services as academic program reviews, consultation for public relations or other purposes, providing concessions at events, etc.  If any questions, please call the Business Financial Services office @ 535-3293
The following processes should be followed when hiring an Independent Contractor:

-
Determine whether the Independent Contractor is an established “vendor” in the USNH Banner Finance system (Banner).  If there is not a “vendor code” established, one will need to be established (see PSU W-9 Form on the Forms section of the PSU Purchasing Web site).  Delivery of this form should be coordinated with the Independent Contractor Agreement.

· For ALL independent contractors regardless of amount of contract, an Independent Contractor Agreement must be completed and a Requisition document entered in Banner.  Note that any services greater than $5,000 must be competitively bid.   The Independent Contractor should be notified that they must submit an invoice (or periodic invoices depending on length of service) directly to the PSU Disbursements Office.  This invoicing information will also be noted on the purchase order sent to the Independent Contractor but should be specifically noted in early planning discussions.  Following is the process for completing the Independent Contractor Agreement form:

· Department initiates form(s) by completing known information and sends to the Independent Contractor.  These instructions, the Employee vs. Independent Contractor Determination Checklist and section VII are for PSU internal use only and need not be sent to the Contractor. 

· The Independent Contractor reviews, completes additional information, signs and forwards the completed form to the hiring Department.

· The Hiring Administrator in the Department signs and returns to the Departmental Business Manager for processing.

· The Departmental Business Manager enters a Requisition in Banner with the following minimum information:

· Enter “Independent Contractor” in the Comments field

· Enter contract period or dates of service in Document Text

· Enter Hiring Administrator in the “Attention To” field of the Ship-To information

· Enter general description of services in the Commodity Description field.   Enter additional information in Item Text such as location, varying rates of professional fees by service, and ‘deliverable’ items such as X copies of report to be delivered to….   Also use Item Text to detail reimbursable expenses if any associated with the Agreement.

· The Independent Contractor Agreement (including Section VII) is forwarded to the next appropriate PSU official as detailed on the Agreement.  The Checklist does not need to be returned if attested to on Section VII. 

· The Director of Purchasing, Disbursements, and Contract Services will review and sign the Agreement, the Requisition will be converted to a Purchase Order and both completely-executed documents will be sent to the Independent Contractor. 

Amendment to Independent Contractor Agreement/Change Order

If the original Agreement between the Independent Contractor and PSU has a change in scope, increase in fees, or extension of time, an amendment must be completed and the purchase order adjusted if necessary.  Any modifications to the standard terms and conditions of the Agreement must have prior approval by the Manager of Purchasing and Contract Services and if grant funded, the appropriate Campus Grants Officer.   See Independent Contractor Agreement – Amendment on the Forms section of the PSU Purchasing Web site.

Additional Approvals

Certain services such as attorneys, insurance, accounting/auditing services and consulting services supported by grant funds require additional prior approval.    These approvals will be obtained by the PSU Purchasing Department prior to processing the associated purchase order.

	Document #
	     

	
	(Assigned by Department)

	Tracking #
	     

	
	(Assigned by Purchasing)


Plymouth State University

of the University System of New Hampshire 

INDEPENDENT CONTRACTOR AGREEMENT

(This agreement is not in effect until signed by all parties.)

Plymouth State University  (hereinafter referred to as PSU) and the Contractor specified below in Section II, (together referred to as the “parties”), agree to the following:

SECTION I:  PURPOSE

The purpose of this Agreement is to enter into a contract to provide services to the specifications of PSU that will be performed by a person or entity acting as an independent contractor.  Typically, independent contractors have a separate workplace, are not supervised, and have a particular set of skills not available elsewhere within the University System of New Hampshire (USNH).  They are not entitled to employee benefits, are not covered by workers’ compensation, and their pay is usually not subject to income tax withholding.

SECTION II:  CONTRACTOR INFORMATION

	Name:  
	     

	Address:  
	     

	Phone:  
	     
	Fax:
	     
	Email:
	     


Indicate by checking the appropriate box, if services to be provided are that of a consultant or service provider:

 FORMCHECKBOX 
 
Service Provider - An independent contractor (individual) providing professional services such as event concessions, choreography, lighting or sound design, photography, advertising services, etc.
 FORMCHECKBOX 
 
Consultant – An independent contractor (individual) who more specifically provides professional advice (e.g. academic program reviewers or research survey consultants).  They usually have a separate skill or expertise not available within USNH, and the need for their services commonly does not extend beyond a limited period of time in which to complete a specifically defined project.

SECTION III:  CAMPUS CONTACT INFORMATION

	Hiring Department:
	     

	Address:  
	     

	Phone:  
	     
	Fax:
	     
	Email:
	     


	Campus Purchasing Office:
	Plymouth State University

	Address:  
	Finance and Administration Services – MSC 17; 17 High Street; Plymouth NH 03264

	Phone:  
	603-535-3293
	Fax:
	603-535-2711
	Email:
	psu-disbursements@plymouth.edu


SECTION IV:  DESCRIPTION OF SERVICE
	Description:  
	     


	Date/length of service(s): 
	     


	Location of service(s): 
	     


A separate statement of proposed services may be attached.

INDEPENDENT CONTRACTOR AGREEMENT (continued)

SECTION V:  FEES/PAYMENT SCHEDULE

	Flat fee:
	$​​​​​​     
	
	Fee is calculated at
	$      per      

	
	
	
	OR
	Estimated expenses
	$     

	
	
	
	
	Total not to exceed
	$      


*Mileage reimbursement for regular passenger cars shall not exceed prevailing IRS rate.  Please attach separate rate schedule for professional fees and/or reimbursable expenses if necessary.   

Payment will be made (net 30 days) after the receipt of itemized invoices, if not specified otherwise

 FORMCHECKBOX 
 Other (specify)     
SECTION VI:  DEFINITIONS

A. Work Product

Refers to all of the works of authorship, products, or services created by Contractor and its employees, on behalf of PSU during the term of this Agreement.

B. Works Made For Hire

 Refers to all of the Work Product created by Contractor or its employees while providing services to PSU and are PSU 's property.

C. Intellectual Property Rights 

Means any and all now known or hereafter known tangible and intangible (a) rights associated with works of authorship throughout the universe, including but not limited to copyrights, moral rights, and mask-works, (b) trademark and trade name rights and similar rights, (c) trade secret rights, (d) patents, designs, algorithms and other industrial property rights, (e) all other intellectual and industrial property rights of every kind and nature throughout the universe and however designated (including logos, “rental” rights, or rights to remuneration), whether arising by operation of law, contract, license, or otherwise, and (f) all registrations, initial applications, renewals, extensions, continuations, divisions or reissues of the foregoing now or hereafter in force.

D. Data

Data shall mean all information and things developed or obtained during the performance of, or acquired or developed by reason of, this Agreement, including, but not limited to, all studies, reports, files, formulae, surveys, maps, charts, sound recordings, video recordings, pictorial reproductions, drawings, analyses, graphic representations, computer programs, computer printouts, notes, letters, memoranda, papers, and documents, all whether finished or unfinished.

SECTION VII:  TERMS & CONDITIONS

A. Payment

The payment by the University System of New Hampshire (USNH) of which PSU is a part, of the contract price, as stated in Section V, shall be the only, and the complete, reimbursement to the Contractor for all expenses of whatever nature, incurred by the Contractor in performance hereof, and shall be the only and the complete compensation to the Contractor for the services.  USNH shall have no liability to the Contractor other than the contract price.  A statement that all required work has been completed and a report on the results of the contract may be required before final payment is made.  No work is to be performed or payments made until all parts of this Agreement are complete and fully executed.

B. Certification of Independent Contractor Status

In signing this agreement, the Contractor certifies that he or she is not an employee of the University System or State or Federal Governments or an employee of any other projects sponsored by the University System or a State or Federal Agency, and is therefore not receiving dual compensation for the services provided herein.  The Contractor, agents and employees of the Contractor, in the performance of this Agreement, shall act in an independent capacity and are not entitled to any of the fringe benefits of employment, including but not limited to medical and dental benefits, life insurance, worker’s compensation, disability insurance, liability insurance or unemployment compensation.

The Contractor will not represent that it has any authority to bind USNH, to assume or create any obligation, expressed or implied, to enter into agreements regarding USNH services, products or to make any warranties or representations on behalf of USNH or in USNH's name.

INDEPENDENT CONTRACTOR AGREEMENT (continued)

SECTION VII:  TERMS & CONDITIONS  (continued)

C. Contractor’s Personnel

Employees of the Contractor shall carry out the performance of the services.  The Contractor shall at its own expense, provide all personnel necessary to perform the services.  The Contractor warrants that all personnel engaged in the services shall be qualified to perform the services and shall be properly licensed and otherwise authorized to do so under all applicable laws.  The Contractor shall not hire, or permit a subcontractor or other person, firm or corporation with whom it is engaged in a combined effort to perform the services, to hire any person who has a contractual relationship with USNH, or who is a USNH employee.

Each party assumes full responsibility for the actions of its respective personnel, including employees, principals and contractors, while performing services under this agreement, and each party shall be fully responsible for the supervision, payment of salary, (including withholding taxes) and any other compensation or benefits to be paid to, or on behalf of their respective personnel.

The Contractor is responsible for its own materials, tools, and equipment, and all other expenses incurred in the performance of services pursuant to the agreement and USNH has no liability to Contractor for such expenses except to the extent that the expenses are incurred at the request of USNH and that USNH has agreed in writing to pay such expenses.

Contractor’s employees and/or sub-contractors will not be considered employees of USNH for federal or state payroll tax purposes.  In addition, Contractor shall be responsible for payment of any federal and state payroll and self-employment taxes attributable to payments received from USNH for services that are subject to this agreement and that were performed on USNH's behalf.

D. Contractor’s Responsibilities

Other than matter supplied by PSU or PSU’s clients and/or customers, the Work Product provided and/or produced by Contractor will be the original work of Contractor. Neither the Work Product nor any portion of the Work Product (other than matter supplied by PSU or PSU’s clients and/or customers) will be subject to any license, pledge, assignment, or encumbrance. Neither the Work Product nor any component of the Work Product has been previously produced / published in whole or in part in any medium or form.  Work Product provided by Contractor to PSU and its clients will not infringe on any person's patent, copyright, trademark, trade name, or trade secret.

The Contractor will conduct business in a manner that reflects favorably on PSU and USNH and its products, comply with applicable laws, make no false or misleading representations with regard to Client or its services / products and make no representations, warranties or guarantees with respect to PSU and USNH's services/products that are inconsistent with the literature distributed by USNH.

E. Third Parties

The parties hereto do not intend to benefit any third parties and this Agreement shall not be construed to confer any such benefit.

F. Assignment, Delegation and Subcontracts

The Contractor shall not assign, or otherwise transfer, any interest in this agreement without the prior written consent of the USNH Treasurer or designee.  None of the services shall be delegated or subcontracted by the Contractor without the prior written consent of PSU.

Neither party may assign this agreement without the prior written approval of the other party, however Contractor may assign this agreement to a subsidiary or entity controlling, controlled by or under common control with Contractor or to any entity that acquires all or substantially all of the assets or product rights of Contractor.  Any attempted assignment in violation of this provision shall be void and the provisions hereto will be binding upon and inure to the benefit of the parties, their successors and the permitted assigns.

G. Amendment

No alteration or variation of the terms of this Agreement shall be valid unless made in writing and signed by the parties, and no oral understanding or agreement not incorporated herein shall be binding on any of the parties.  This Agreement may be amended, waived, or discharged only by an instrument in writing signed by the parties.

H. Notice

Any notice by a party hereto to the other party shall be deemed to have been duly delivered or given at the time of mailing by certified mail, postage prepaid, in a United States Post Office addressed to the parties as listed in Sections II and III.

INDEPENDENT CONTRACTOR AGREEMENT (continued)

SECTION VII:  TERMS & CONDITIONS  (continued)

H.  Notice (continued)

Notices under this agreement will be sufficient only if hand delivered or if mailed by certified or registered mail, return receipt requested or if sent overnight by express courier, or if sent by facsimile transmission confirmed by one of the other methods specified in this paragraph, to the parties at their respective addresses first set forth on the signature page of this agreement or as amended by notice pursuant to this subsection. Notice by mail will be deemed received five (5) days after deposit. Notice by express courier will be deemed received one (1) day after sending within North America, or three (3) days after sending between continents.

I. Confidentiality and Ownership

The Contractor shall not utilize information, which is not a matter of public record received by reason of this agreement for pecuniary gain not contemplated by the terms of this agreement, regardless of whether the Contractor is or is not under contract at the time such gain is realized.  The report, survey or other project developed pursuant to this agreement is the property of USNH and shall not be used in any matter by the Contractor unless authorized by USNH.  Breach of this provision will allow USNH to void the agreement at its option.  The Contractor shall be liable for any damages incurred by USNH as the result of the breach.

“Confidential Information” shall mean all confidential and proprietary technical and business information disclosed by the parties to each other, whether orally or in writing, including but not limited to product designs, specifications, program code, and information regarding future strategies. “Confidential Information” shall not include information which (a) was already rightfully known to the receiving party without an obligation of confidentiality prior to the time it is disclosed hereunder; (b) is in or has entered the public domain through no breach of this agreement or other wrongful act of the receiving party; (c) has been rightfully received from a third party not under obligation of confidentiality to the disclosing party and without breach of this agreement; or (d) has been approved for release by written authorization of the disclosing party.

USNH and Contractor each agree to hold the other's Confidential Information in strict confidence and not to disclose such Confidential Information to any third party (other than its own employees who have a need to know and who have been instructed concerning the restrictions on use and disclosure of the information) or to use it for any purpose other than to fulfill its obligations in connection with this agreement.

Each party shall be deemed the owner of all Confidential Information disclosed by it hereunder, including all copyright, trademark, trade secret and other proprietary rights and interests therein.

Upon termination of this agreement, or upon the written request of the disclosing party at any time, the receiving party shall immediately return to the disclosing party all copies of any plans, drawings, specifications, documents or other tangible items representing the disclosing party's Confidential Information.  The confidentiality provisions of this agreement shall survive the termination of this agreement for a period of three (3) years. Contractor and its sub-contractors or employees agree that the intellectual property learned at USNH will not be applied implicitly or explicitly outside USNH whether in the U.S. or elsewhere.

USNH shall own and have the exclusive right to use, for any purpose, all information, materials and reports which are provided by Contractor and are developed or written by Contractor during the course of or as a result of the services which Contractor provides under this agreement, and the Contractor agrees to assign to USNH all right, title and interest in and to all inventions which are conceived or first reduced to practice by Contractor during the course of or as a result of the services which you will provide under this agreement.  In this regard, Contractor further agrees to cooperate with USNH in the preparation, filing and prosecution of any patent application, or in the maintenance of any patent, claiming any such inventions, and to execute any document required to vest title to such invention and such writings in USNH.

In consideration of the compensation described in this agreement, Contractor on its behalf and on behalf of its employees agrees to grant, license, release and assign to USNH all right, title and interest in all copyrights/patents/intellectual property rights arising out of the services provided for under this agreement.  All Work Product created by Contractor or its employees while providing the services to USNH shall be “works made for hire” and property of USNH.  Upon request, Contractor shall provide USNH with whatever documents, information or materials that are in Contractor's possession or reasonably available to Contractor to enable USNH to protect its copyrights.

J. Bid Process

The Contractor and the agents and employees of the Contractor acknowledge that they may be excluded in any resulting competitive (or noncompetitive) bid and award process for the supply of goods or services specified as a result of this agreement.

INDEPENDENT CONTRACTOR AGREEMENT (continued)

SECTION VII:  TERMS & CONDITIONS (continued)

K. Termination

USNH reserves the right to terminate this agreement upon 10 (ten) days written notice to the Contractor.  All satisfactory work performed up to the time of such termination shall be paid in full by USNH upon submission of an invoice.  In the event of an early termination of this agreement the Contractor shall deliver to the hiring administrator, not later than fifteen (15) days after the date of termination, a report describing in detail all services performed and the contract price earned, to and including the date of termination.

L. Acts of God

If, because of riots, war, public emergency or calamity, fire, earthquake, Acts of God, government restriction, labor disturbance or strike, business operations at USNH shall be interrupted or stopped, performance of this contract, with the exception of moneys already due and owing shall be suspended and excused to the extent commensurate with such interfering occurrence, and the expiration date of the contract may be extended for a period of time equal to the time that such default in performance is excused.

Neither party will be responsible for any failure to perform due to causes beyond its reasonable control, including, but not limited to, Acts of God, war, riot, embargoes, acts of civil or military authorities, denial of or delays in processing of export licensing applications, fire, floods, earthquakes, accidents, strikes or fuel crises.

M. Event of Default

Any one or more of the following acts or omissions of the Contractor shall constitute an event of default hereunder:

1) failure to perform the services satisfactorily or on schedule; or

2) failure to submit any report required hereunder; or

3) failure to perform any other covenant or condition of this agreement.

Upon the occurrence of any event of default, USNH may take any one, or, more or all, of the following actions:

1) give the Contractor a written notice specifying the event of default and requiring it to be remedied within, in the absence of a greater or lesser specification of time, thirty (30) days from the date of the notice; and if the Contractor fails to remedy the event of default, give the Contractor a notice of termination; and

2) give the Contractor a written notice specifying the event of default and suspending all payments to be made under this agreement, effective two (2) days after giving the Contractor notice of termination; and

3) set off against any other obligations USNH may owe to the Contractor any damages USNH suffers by reason of any event of default; and

4) treat the agreement as breached and pursue any of its remedies at law or in equity, or both.

N. Waiver of Breach

No failure by USNH to enforce any provisions hereof after any event of default shall be deemed a waiver of its rights with regard to that event, or any subsequent event.  No express failure of any event of default shall be deemed a waiver of any provisions hereof upon any further or other default on the part of the Contractor.

O. Indemnification

The Contractor shall defend, indemnify and hold harmless USNH, its officers and employees, from and against any and all losses suffered by USNH, its officers and employees, and any and all claims, liabilities or penalties asserted against USNH, its officers and employees, by or on behalf of any person, on account of, based on, resulting from, arising out of (or which may be claimed to arise out of) the acts or omissions of the Contractor.  Notwithstanding the foregoing, nothing herein contained shall be deemed to constitute a waiver of the sovereign immunity of USNH, which immunity is hereby reserved to USNH by the State.  This covenant shall survive the termination of this agreement.

P. Insurance

The Contractor shall have comprehensive public liability insurance with policy limits of not less than $1 million per occurrence.  Insurance requirements may be waived only by written agreement of the USNH Treasurer or designee.  If insurance requirements are not waived, the Contractor shall attach to agreement proof of all applicable insurances required by USNH.

The Contractor shall, at its sole expense, obtain and maintain in force, and shall require any subcontractor or assignee to obtain and maintain in force, both for the benefit of USNH, the following insurance:

· Comprehensive General Liability insurance against all claims of bodily injury, death or property damage, in amounts of not less than $250,000 per claim and $2,000,000 per incident; and

· Fire and extended coverage insurance covering all property, in an amount not less than 80% of the whole replacement value of the property.

INDEPENDENT CONTRACTOR AGREEMENT (continued)

SECTION VII:  TERMS & CONDITIONS (continued)

P.  Insurance (continued)

The policies described shall be standard form employed in the State of New Hampshire, issued by underwriters acceptable to USNH, and authorized to do business in the State of New Hampshire.  Each policy shall contain a clause prohibiting cancellation or modifications of the policy earlier than 10 days after written notice thereof has been received by USNH.

Certificates of insurance for all required insurance should be sent to the appropriate campus purchasing office.

Q. Laws, Rules and Regulations

This agreement shall be construed in accordance with the laws of the State of New Hampshire, and is binding upon and inures to the benefit of the parties and their respective successors and assigns.  In connection with the performance of the services, the Contractor shall comply with all statues, laws, regulations, and orders of federal, state, county or municipal authorities which impose any obligation or duty upon the Contractor, including but not limited to civil rights and equal opportunity laws.  During the term of this agreement, the Contractor shall not discriminate against employees or applicants for employment because of race, color, religion, creed, age, sex, handicap or national origin and will take affirmative action to prevent such discrimination.  If this agreement is funded in any part by monies of the United States, the Contractor shall comply with all the provisions of Executive order No. 11246 (“Equal Employment Opportunity”) as supplemented by the regulations of the United States Department of Labor (41 C.F.R. Part 60) and with any rules, regulations and guidelines as the State of New Hampshire or the United States issue to implement these regulations.  The Contractor further agrees to permit USNH, the state, the United States, or any designated representatives of the aforementioned, to have access to any of the Contractor’s books, records and accounts for the purpose of ascertaining compliance with the aforesaid rules, regulations and orders, and the covenants and conditions of this agreement.

In the event any of the provisions of this agreement are held by a court or other tribunal of competent jurisdiction to be unenforceable, the other provisions of this agreement will remain in full force and effect.

R.
Entire Agreement

This Agreement, which may be executed in a number of counterparts, each of which shall be deemed an original, constitutes the entire agreement and understanding between parties, and supersedes all prior agreements and understanding relating hereto.

	 FORMCHECKBOX 
 Insurance requirements waived 

Initialed by the Treasurer or designee
	 FORMCHECKBOX 
 USNH to be named as an additional insured

Initialed by the Treasurer or designee


	
	     
	     

	Hiring Administrator
	Typed or Printed Name
	Date

	
	     
	     

	Independent Contractor
	Typed or Printed Name
	Date

	
	
	     

	Authorized Contract Signatory
	Typed or Printed Name
	Date


Additional Signatures when required:

	
	Liane S. Sutcliffe
	     

	Campus Grants Officer

Required when services funded by a grant
	Typed or Printed Name
	Date

	
	Tracy Claybaugh
	     

	Vice President for Finance & Administration
Required when fees exceed $50,000 in a fiscal year
	Typed or Printed Name
	Date

	
	
	

	
	
	


INDEPENDENT CONTRACTOR AGREEMENT (continued)

SECTION VII:  USNH INTERNAL USE ONLY

 FORMCHECKBOX 
 Check this box if an individual will perform services and the employee vs. independent contractor checklist has been completed, and a determination made, that this is an independent contractor.

Complete the following:

Justification for having work performed by an independent contractor rather than a USNH employee:       
Other options considered in reaching the conclusion to hire an independent contractor:       
The objective selection process included the following steps:       
The fee is justified because it is calculated at the rate:

 FORMCHECKBOX 

that is consistent with the fees paid similar independent contractors; 

 FORMCHECKBOX 
 
paid the independent contractor in his/her home institution; 

 FORMCHECKBOX 
 
customarily paid this independent contractor by federal and/or non-federal consultant agencies;

 FORMCHECKBOX 
 
other (explain) 

Funding source (FOAPAL) to be used for payment:       
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