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Intellectual Property Protection 
 

 Trade secret Patent Copyright Trademark/Trade dress 
     
Source of Law State statute (e.g., 

Uniform Trade 
Secrets Act); 
common law. 

Patent Act 
(federal). 

Copyright Act 
(federal); common 
law (limited). 

Lanham Act (federal); 
common law (unfair 
competition). 

     
Subject Matter Formula, pattern, 

compilation, 
program, device, 
method, technique, 
process. 

Process, 
machine, 
manufacture, or 
composition of 
matter; plants 
(asexually 
reproducing); 
designs – 
excluding: laws 
of nature, natural 
substances, 
business 
methods, printed 
matter (forms), 
mental steps. 

Literary, musical, 
choreographic, 
dramatic and 
artistic works 
limited by 
idea/expression 
dichotomy (no 
protection for 
ideas, systems, 
methods, 
procedures); no 
protection for 
facts/research. 

Trademarks; service 
marks; certification marks 
(e.g., Good 
Housekeeping); collective 
marks (e.g., Toy 
Manufacturers of 
America); trade dress (§ 
43(a)); no protection for 
functional features, 
descriptive terms, 
geographic names (e.g., 
thermos). 

     
Standard for 
Protection 

Information not 
generally known or 
available; 
reasonable efforts to 
maintain secrecy; 
commercial value. 

Novelty; non-
obviousness; and 
utility 
(distinctiveness 
for plant patents; 
ornamentality for 
design patents). 

Originality; 
authorship; fixation 
in a tangible 
medium. 

Distinctiveness; secondary 
meaning (for descriptive 
and geographic marks); 
use in commerce 
(minimal); famous mark 
(for dilution cases). 

     
Scope of 
Protection 

Protection against 
misappropriation – 
acquisition by 
improper means or 
authorized 
disclosure. 

Exclusive rights 
to make, use, sell 
innovation as 
limited by 
contribution to 
art; extends to 
“equivalents”. 

Rights of 
performance, 
display, 
reproduction, 
derivative works. 

Exclusive rights in U.S.; 
likelihood of confusion; 
false designation of origin 
(§ 43(a)); dilution (for 
famous marks). 

     
Period of 
Protection 

Until becomes 
public knowledge. 

20 years from 
filing (utility); 
extensions up to 
5 years for drugs, 
medical devices 
and additives; 14 
years (design). 

Life of author + 70 
years; “works for 
hire”: minimum of 
95 years after 
publication or 120 
years after creation. 

Perpetual, subject to 
abandonment. 

     
Disclosure Loss of protection 

(unless sub rosa). 
Right to patent 
lost if inventor 

© notice and 
publication no 

® notice optional; 
establishes prima facie 
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delays too long 
after publishing 
before filing 
application; full 
disclosure is 
required as part 
of application; 
notice of patent 
required for 
damages. 

longer required, but 
confer certain 
benefits. 

evidence of validity, 
constructive knowledge of 
registration, confers 
federal jurisdiction, 
becomes incontestable 
after 5 years of continuous 
use, authorizes treble 
damages and attorney 
fees, and right to bar 
imports bearing infringing 
mark. 

     
Rights of 
Others 

Independent 
discovery; reverse 
engineering. 

Only if licensed; 
can request 
reexamination of 
patent by Patent 
and Trademark 
Office. 

Fair use; 
compulsory 
licensing for 
musical 
compositions, 
cable TV, et al., 
independent 
creation. 

Truthful reflection of 
source of product; fair and 
collateral use (e.g., 
comment). 

     
Cost of 
Protection 

Security expenses; 
personnel 
dissatisfaction; 
litigation costs. 

Filing, issue, and 
maintenance 
fees; litigation 
costs. 

None (protection 
attaches at 
fixation); 
publication 
requires notice; suit 
requires 
registration; 
litigation costs. 

Registration search; 
marking product (optional 
– see above); litigation 
costs. 

     
Licensing and 
Assignment 

Discouraged by 
inherent nature of 
bargaining (seller 
wants guarantee 
before disclosure; 
buyer wants to know 
what is offered). 

Encouraged by 
completeness of 
property rights, 
subject to 
antitrust 
constraints. 

Assignor has 
termination right 
between 36th and 
41st years (of notice 
given). 

No naked licenses (owner 
must monitor licensee); no 
sales of trademark “in 
gross”. 

     
Examples of IP One of the best-kept 

trade secrets is the 
formula for Coca 
Cola. Only a limited 
number of people 
know the formula 
and it is kept under 
lock and key. 

Patent for Coffee 
Cup with Travel 
Lid 

Copyrights for 
literary, musical, or 
other artistic works 
must be registered 
at the US 
Copyright Office. 

Trademark is a symbol, 
words, a sound, or any 
identifiable mark that 
represents the source of a 
product. A very 
recognizable trademark is 
the set of golden arches 
for McDonalds. Any 
attempt to use that symbol 
would likely confuse the 
consumer, leading them to 
believe that the imposter 
using the symbol was 
actually McDonalds.  

https://www.google.com/patents/US4428498?dq=patent+for+coffee+mug&hl=en&sa=X&ei=WmG8UpS8J9DrkQfyx4DQAw&ved=0CEUQ6AEwAg
https://www.google.com/patents/US4428498?dq=patent+for+coffee+mug&hl=en&sa=X&ei=WmG8UpS8J9DrkQfyx4DQAw&ved=0CEUQ6AEwAg
https://www.google.com/patents/US4428498?dq=patent+for+coffee+mug&hl=en&sa=X&ei=WmG8UpS8J9DrkQfyx4DQAw&ved=0CEUQ6AEwAg


 
 

 
    Prepared by: 
     
 
 3 

 
 


